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May 17, 1996

William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Re: BX PARTB SUBMISSION
Notice of Proposed Rulemaking and Order,
ET Docket No. 95-183, RM-8553, PP Docket
No. 93-253

Dear Mr. Caton:

Yesterday, on behalf of Altron Communications, L.C., Columbia
Capital Corporation/Columbia Millimeter Communications, L.P.,
Commco, L.L.C., DCT Communications, Inc., ELAR Cellular, GHz
Equipment Company, Inc., No Wire, L.L.C., PLAINCOM, INC., Sintra
Capital Corporation, and Spectrum Communications, L.C., copies of
the attached letter were hand delivered to the following: Chairman
Reed E. Hundt, Commissioner James H. Quello, Commissioner Rachelle
B. Chong, Commissioner Susan Ness, Michele Farquahar, Chief of the
Wireless Telecommunications Division ("WTD"), Ralph Haller and
Gerald P. Vaughn, Deputy Chiefs of the WTD, David Furth, Chief of
the Wireless Telecommunications Bureau, Blair Levin, Rudolfo Baca,
Suzanne Toller, and Mary McManus. Please place a copy of this
letter in the public file for the above-referenced dockets.

Please address any inquiries regarding this filing to the
undersigned.

n1
truly y~rs,

Al&1Y?A~
Art rea S. Miano
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May 15, 1996

Chairman Reed E. Hundt
Federal Communications Commission
1919 "K" Street, N.W. Room 814
Washington, D.C. 20554

Commissioner James H. Quello
Federal Communications Commission
1919 MM" Street, N.W. Room 802
washington, D.C. 20554

Commissioner Rachelle B. Chong
Federal Communications Co.mission
1919 MM" Street, N.W. Room 844
Washington, D.C. 20554

Commissioner Susan Ness
Federal Communications Commission
1919 MM" Street, N.W. Room 832
Washington, D.C. 20554

ae: B~ Docket 95-183 ..d PP Dock.~ BO. 95-183
Freese of PeDdiDg 39 GR. Applicat.ions Del AlMtIlCS-Ilt:.S

Dear Commissioners:

We, the undersigned parties, who either hold authorizations or ha~e

pending applications, or both, to construct and operate Point-To-
Point Microwave Radio Service stations in the 39 GHz band urge you /
at a minimum to resU8 1aaedi.ately the processing of &\11 minor
amendments filed as a matter of right on or before December 15,
1995. These amendments were filed without actual notice of the
Commission's freeze imposed by its Notice of Proposed Rulemaking
and Order, ~CC 95-500, released December 15, 1995 ("Freeze Order~).
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This aspect of the freeze, acknowledVed to be unprecedented by the
Wireless Bureau staff aDd which is most susceptible to successful
leqal challenge, has inflicted substantial harm upon us and our
business plans. Therefore, we propose to work cooperatively with
the Commission to share database information for the purpose of
allowing thes. uncontested applications to be processed and
granted. Such a result is consistent with the Coauission's Rules,
the co..unications Act and basic notions of fundamental fairness.
We respectfully request a response to this offer within the next
two weeks.

We are asking for a response by a date certain because it has been
more than four months since a Petition for Reconsideration and an
Emergency Motion For Stay were filed, and still there has been no
action nor any meaningful report on the status of this request for
relief. During that time the uncertainty of thia situation has had
a direct, negative impact upon the implementation of our business
plans.

Since the release of the Freeze Order, the Commission has received
letters first from Senator Larry Pressler, Chairman of the Senate
Commerce C01Il11ittee, and Senator Tom Daschle, the Minority Leader of
the Senate, and later from Representatives Tom Bliley and John
Dingell, the Chairman and Ranking Member of the House Commerce
Committee, both of which raised serious questions about whether
the Commission does, in fact, have the statutory authority to
freeze retroactively applications eligible for grant in order to
create mutually exclusive situations for auction.

Congressmen Bliley and Dingell cautioned the Commission that:

Congress expressly limited the Commission's auction
authority to situations involving mutually exclusive
applications and, moreover, directed the Commission to
avoid mutually exclusive applications situations.

As noted in both letters, Section 309 ( j ) ( 6) (E) of the
COIIIl1lunications Act specifically directs the Commission to make
every effort to avoid mutual exclusivity by use, among other //
things, of engineerinv solutions to avoid frequency conflicts.
This is precisely what the 39 GHz applicants who filed amendments
prior to December 15, 1995, attempted to do. The freeze nullified
those efforts by not allowing the processing of amendments filed as
of right to accomplish the purposes of Sections 309(j)(6)(E).
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Further, the Commie.ion's action freezing the processing of
conflict-resolving aaendJllents and of other minor amendments to
brinq applications into conformity with FCC rules is fundamentally
unfair to parties, such as ourselves, who relied in good faith on
the rules and procedures then in existence. As noted by Senators
Pressler and Daschle:

By virtue of either completing the application process or
amending already submitted applications to eliminate
mutual exclusivity concerns, applicants have in essence
established a fairly reasonable expectation that they
would not be subjected to the competitive bidding
process.

The amendments filed on or before December 15, 1995, eliminated
mutual exclusivity in markets that are critical to the success of
the respective business plans of the undersigned applicants.
Attached are examples of such amendments in which the undersigned
have, through the use of engineering solutions and frequency
coordination mandated by Section 309(j)(6)(E), undertaken at their
own expense to eliminate frequency conflicts.

It i6 estimated that after giving effect to all such amendments,
the applications caught in the freeze represent on a population
adjusted basis only five to six percent of the spectrum potentially
available for auction in the 37-40 GHz band. Accordingly, the
impact of granting the requested relief to the undersigned upon the
Commission's proposed competitive bidding regime would be no more
than de minimis. Maintenance of the freeze, on the other hand, has
a significant detrimental effect on the bueiness plans of the
undersigned, who spent millions of dollars in reliance on the
Commission's Rules. Thus, even if the Commission'S retroactive
suspension of the amendment rule were lawful, which it is not, it
would be difficult to defend such action on ground6 of public
policy or any conception of fairness.

We are prepared to undertake at our own expense the provision of a
database that demonstrates that our amendments filed as of right by
December 15, 1995, eliminated the overwhelming majority of mutually
exclusive situations. This effort will require access to the FCC's
39 GHz database to assure consistency and accuracy. This kind of
private sector/public sector cooperation by means of shared
databases was precisely the type of assistance that permitted the
resumption of the processing and ultimate grant of many pending 800
MHz SMR applications while the Commission resolved its wide-area
licensing rulemaking
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We urge the eo.us.ion to (8) resume ~edi.ately the processing of
the uncontested 39 GHz applications, and (b) accept the offer of
the database as a means of facilitating resumed processing.

Very truly yours,

Altron Communications, L.C.

Commco, L.L.C.

ELAR Cellular

No Wire, L.L.C.

Sintra Capital Corporation

Columbia capital Corp./
Columbia Millimeter
Communications, L.P.

OCT Communications, Inc.

GHz Equipment Company, Inc.

PLAINCOM, INC.

Spectrum Communications, L.C.

cc: All Legal Assistants of the Members of Commission

Wireless Bureau personnel

All Chairmen and Ranking Members of Senate/House Commerce
Committees and communications Subcommittees
Senator Daschle
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Respeotfully submitted

ALTRON COMMUNICATIONS, L.C.

TOTAL P.07
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Respectfully submitted,

COLUMBIA CAPITAL CORPORATIONI .
COLUMBIA MILLLIMETER COMMUNICATIONS, L.P.
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By:

Respectfully submitted

COMMCO, L.L.C.

S1?L



By:

Respectfully submitted

DCT COMMUNICATIONS, INC.
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Respectfully submitted

ELAR CELLULAR
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Respectfully submitted

GHz EQUIVMENT COMPANY, INC.
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Respectfully submitted

NO WIRE, L.L.C.



Respectfully submitted,

PLAINCOM, INC.

By:



By:

Respectfully submitted

SINTRA CAPITAL CORPORATION
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Respectfully sllbm1tted,

...en. COIIKUIfICA!'IOA, L.C.
8y' lJF:HI~;1iJc. -,UANA6S2.

By: ~L::'Z·~,.::!~/,
~,.,.~,.r
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EXAMPLE OF MARKETS WHERE MINOR AMENDMENTS HAVE BEEN FILED...

APPLICATION PUBUC AMENDMENT
MARKET APPUCMT DATE NOTlCEDATE DATE

Albuquerque, NM AlnnCOft\m. 03117195 04I05ISJ5 11130195

And1or&ge, AI( ~.INC. 07/14195 071'J.6195 12J0819S

BaIcec'8Iekf. CA MaunIIin MIcf'OW8V8 02121195 03m8IV5 11f»l96

8e11inghemlPuget PlAINCOM, INC. 07N.-.J95 07126195 12J08195
Sound. WA

Charlelllon. WtI CoIumbIII Mlllmeter 07119195 08I02J95 1211.w5

DetroIt,M1 CGmmco. LL.C. 08129194 01/1&'95 11/131D5

~.OR .... capitli 07116195 08I02I9S 12A)M)5

Fargo,NDIMN Sinft capital 07116J95 08J02I95 12J08.195

Fresno &South Bay COlumbia capital 03120195 041051'95 11/13195
area,CA

Greenville, SC SintI'a capital 07125195 08109I95 11/13195

Houston, TX OCT comm., Inc. 03120/95 04105I95 11113195

LefByette, LA PlAINCOM, INC. 07114195 07126195 12108195

l.mdngton. KY OCT Comm.• lnc. 10/02.195 10125J95 11121J95

Uma & northWest, OH CoIumtia Millimeter 07/19195 08I02J95 12114J95

LongviewlTyier. TX Commco, LLC. 09/17195 07119195 11124195

MadiSon & Commco, L.LC. 09117195 07/19195 11/24J95
south central, Wi

Nash\lille & Sintra CapitaI 07125195 08109195 12108195
north central, TN

PitlsburghlButier. PA OCT Comm., Inc. 03120195 04i05J95 11/13195

Santa Rosa, CA SpucIrum COmm. 08/14195 08I30J95 12J04J95

Tulsa & northeast, OK Commco. LLC. 08129194 01118195 12J08J95

Worcester & western, Sintra Capital 07125195 08109195 11113195
MA


